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Input

A Sources
I Scholars and legal practitioners
I Publishers

A Formats
I Printed
i PDF
I MSWord
i HTML
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PREFACE
OF DAVID H. KAUFFMAN

This manescript repevsents & practitioners mnum 1n%0 the
realen of tha "logal hypothos in Eavour of persons
part in the
sucxinetly, the mnstruction kypothes.

The conmtruction hypotho: under the civil law tradition of
the Pravings of Quebec i ukin to & “mechanics’ on”, "hulldeny’
linn" or “cermtruction Hen™ thut is found in Casadisn aod Amess.
cun juriadictinns whick Ssllow t8e common luw tadition.

After thisty yeass of stody, debate and heartngs, the original
1866 Civil Cede of Lower Canada was tctamphantly reploced on
January 1, 1994 by the new Clvil Code of Queber. In the twelve
yuars since tho new Civil Code of Graebec came into Soece, we have
grown o understand the izpact vhl(l n.. reform c(um (\nl
Code has wrought on stry in
the privileged rights o( constraction wm-mu in pmm\ar

T 5agan lhumanumwtll 1994, o0 the evw of the refoem of
the Creil Code in Quebec, As Quabec Editar of Conatruction Law
Beparts, with wditerial reupoesibility sénce 1965, 1 had the osen-
sion to review and report jadpaents at all court Jevels relating to
Queboc construction law, many of which ave included in this
Beak. Having teught construction law at the Foculties of Avchi.
tecture and Enginecriog at MeGill University for seventeen
yeurn, having beon atesped is the practico of ceestruction luw,
both us » baryister und solicitor, for more years than 1 care to
rocount, T shaddered at the prospect thut my accussalated
pequaintance with mnﬂnxuan Tw might remain unrcerded
and ot in this area,

The vestige of an ar—l&mxln- hides within many practi-
tiomers. This munwscrips is an attempt, perhags foolhardy, for a
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M* DAVID H. KAUFFMAN
with the collaboration of
Me GUY GILAIN

THE CONSTRUCTION
HYPOTHEC

Dr Grasnene Crarr Lp
{Mantreal, Quebec)

G?ENDPRE

THK CONSTRUCTION HYPOTHED

practitioner to expound on a subgect that repeatedly bewilders
and bedevils those who are implicated in the coestruetion indus.
Lry. Scholardy books and Watwd judgments do oot ahways reflect
or apprecinte the practical imsues which » construction lawyer
fvces in dnily practice, Thruugh this monwscrips, 1 bope to bring
thess issues to the fore. [ make no pretence that this manuscript
meets the metacalous standards fur academic theses oo that st has
been submitted to the rigoes of poer review. 1 acoupt Fall respo
wibsility for ervore and lagees

1 hove been fortunate to bave been associated during my
practice with weederful lowyers steeped i the knowlodge of real
estate and mnsiotion. T Bogan & an ameocate and then perton
in the firm of Chait Amyot. Tn 1999, we mesged with De Grandgré
Godin, to form the firm of De Grandpré Chast. A while thereaftes,
[ invited my new partaer, Guy Gilain, to jotn with me in bringing
this publication project to frultion.

1 confoas that wy origieal intest was to publish this mass-
cript in both Englisk and Fronch. Dvspite valinnt effacts on the
part of my oollwbocator, M* Guy Gilwin, and Claire Panet-Raymond.
the effort to prodwee o French version of this manuscript will
have to awals another edition. [ express my deep appreciation te
the Herculeon effort of Claire Pasec-Raymond (n striving with
great skill and professsonalisa: 1o translate the text into French.
If we fell shart of cur mark. Our Lasbility to generate this wack
in French resulted from the oveswhelming volune and incessant
revisions of the matestal, »o that the translation effort resembled
Sityphis eternally pushizg the boulder up the mountsin only to
have it roll back down spain.

Thesw in no deukt, however, that an Eoglish trxt on the esbject
of the construction hypotkec i welcome in Quebec and beyond. T
bave been invariably asked during the eourse of my practsce by
others more familice with the langusge of Shakespeurw than
Melstrw whother texts exsst in English that describe conetrvotion
liens or the constracton industry in the Province of Quebec. Alns,

aru precinus fiw. I s semal) mussurs, this beak may belp
1l that gap.

1 exprees my deep oppreciotion to my colleague and collabe-
ratee, M Ouy Gilain, with whom I have dnmb' wovked in wiiting
thia bock. i e s made
this book peeseible, T wish to comvey my thanks to my asestant,
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PREPACE

Disne foe huer devoties to this

projoct, and
to Veronien Atagidis, & summer student, for the tedious yot indis-
penaable task of verifying technical aspects of the text. [ would
like o thank my colleagwes at De Grandpré Chait for their sncou-

ragement.
Finally, T express my profound gratitude to Donna-Lee, my
ng uffering yet ever suppoctive wife, foe tolerating a recluse in
he basement nights and weekends whe, with this publication.
mmuwu nto the light of day. [n recognition of bex encournge-
ment and gentle forbearance, withoat which this undertakisg
would not have reached fruition, 1 dedicate thes Boak.

David H. Kauffman
Submitted October 2007

Justice, justics thow shel prersue,
50 that you may live and possess the lond
which the Lord yeur God is giuing thee.

Deutesonomy 16: 20

PREFACE
DE GUY GILAIN

Aprés avoir exploré le nnmdu dn privilige xouvriers et sa

Mgale de depuis 1965
o jours en ayant, entre autees, dum»« des cours auprés de
Association de la construction du Québdec et avoir été lnvité i
titre de conséroncier sux o sujet & phusieurs reprises, J'ai saisi Lo
perche que me tesdait mon aseccié, M* David H. Kouffesen,
lorsqu) m's demandé de collabocer dans ln édnetion de louvrage
que vous avez entre les maina

Noo sealement M* Kawffman m'a-t-3l permis de béméficer de
a0 rechanho, o

de peatioin en dreét do la construction et plus partculiéremeet
” - Ty

twa, mals J & s an plus insufBoc sa passion, eon acharsement ot
louvertare deaprit & mes suggeations durasnt ces quelques trols
années qu'a eécessité la rédaction de l'ouvrage, [l a awssi su régir
l'avancoment de nos travaux avec une main do fer dans un gant
wolosira. Sans tout cedi, notro grogt naurait Jmass shouti,

e lu remerce ot jw lui didie mon teavail

e ne i 3
B ' B Claire Paset-R: i, Lo tesevail.
ate wec be e mads Dease Hisbasult

vt do mon assistants, madsme Lowiee Milletts,

Enfin, il fout #9tre plongé dans parville sventuse pous com-
preridie bes waesiasee wigpin e e Gunillis. Elkes rmus Jos ont elfirts
P
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